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This is the hardest case.

A 1993 nmotor vehicle accident |eft 42-year-old Robert
Wendl and severely brain damaged and cognitively inpaired. He
is conscious and sonetines able to respond to sinple conmands,
but he is totally dependent on others for his care and is
unabl e to speak or otherw se comruni cate consistently. He
receives life-sustaining nutrition and hydration through a

f eedi ng tube.



The probate court appointed Robert’s wife, Rose,! as
conservator of his person under the Probate Code and
det erm ned Robert |acks capacity to make his own health care
deci sions. (Prob. Code, § 1800 et seq.)? However, the court
expressly withheld from Rose the authority to renove Robert’s
f eedi ng tube.

Rose sought authorization fromthe court to renove the
feedi ng tube, thereby allow ng Robert to die (which Rose
asserted is what Robert would choose if he were conpetent to
make his own decision). Robert’s counsel supported Rose’s
position. Robert’s nother (Florence) and sister (Rebekah
Vi nson) obj ected. 3

After presentation of Rose’'s and Robert’s cases in chief,
t he probate court granted Florence’s notion for judgnent (Code
Civ. Proc., 8 631.8), concluding that although Robert had a
right to refuse the feeding tube, a right which survives his

i nconpet ence, Rose had failed to show by clear and convincing

1 Because several of the litigants share the same surnane, we
shall refer to all litigants by their first name. Robert and
Rose have filed separate appellant’s briefs. For editorial
conveni ence, since their positions are aligned and a point in
favor of one would redound to the benefit of the other, we
sonetinmes refer to contentions as being made by “appellants.”

2 Further undesignated statutory references are to the
Probat e Code.

3 Since Rebekah’s position is the same as her nother’s, for
ease of reference, our reference to Florence' s contentions
shall include Rebekah.



evi dence that Robert, if conpetent, would want the feeding
tube renmoved, or that withdrawal of the tube was in his best
i nterests.

Rose and Robert appeal, arguing the probate court failed
to apply or erroneously construed the controlling statute--
section 2355--and inposed too high a burden on Rose.4 W
shal | conclude the probate court erred in requiring Rose to
prove that Robert, while conpetent, expressed a desire to die
in these circunstances and in substituting its own judgnent
concerni ng Robert’s best interests, rather than limting
itself to a determ nation of whether the conservator

consi dered Robert’s best interests and nmet the other statutory

4 Undesignated statutory references are to the Probate Code.

At the tinme of the hearing in the trial court, section 2355
provided in part: “(a) If the conservatee has been
adj udi cated to lack the capacity to give informed consent for
medi cal treatnment, the conservator has the exclusive authority
to give consent for such nedical treatnment to be performed on
t he conservatee as the conservator in good faith based on
medi cal advice determ nes to be necessary and the conservator
may require the conservatee to receive such nedical treatnent,
whet her or not the conservatee objects. |In any such case, the
consent of the conservator alone is sufficient and no person
is |liable because the nmedical treatnent is performed upon the
conservatee wi thout the conservatee' s consent. . . .~
Subdi vi sion (b) of the statute addresses conS|derat|ons of
religion, which are not at issue in this case. (Stats. 1990,
ch. 79, 8 14, p. 575.)

New | egislation in 1999 anended this provision. (Stats.
1999, ch. 658, § 12.) We allowed supplenmental briefing
concerning the 1999 legislation. W shall have nore to say
about this later.



requi rements of section 2355.° W shall therefore reverse the
judgment and remand for further proceedings in the probate
court.

FACTUAL AND PROCEDURAL BACKGROUND

We preface our recitation of the facts with the caveat
that this case cones to us on appeal fromthe grant of a
nmotion for judgment (Code Civ. Proc., 8 631.8); hence,
respondents have not yet had an opportunity to present their
case to the probate court.

Rose and Robert were married in 1978 and have three
children. On Septenber 29, 1993, Robert, then age 42, was
involved in a single-vehicle accident. He was in a coma for
16 nmont hs, during which Rose visited himin the hospital every
day.

I n January 1995, Robert cane out of the comm, but he
remai ns severely cognitively inpaired. He is paralyzed on the

right side and is unable to communi cate consistently, feed

5 Appellants submitted a legislative history appendi x and a
suppl enmental |egislative history appendi x concerning statutory
provi sions of the Probate Code. W hereby accept those
appendi ces for filing.

We allowed the filing of am ci curiae briefs on behalf of
appellants by (1) California Medical Association and (2) Los
Angel es County Medical Association and Los Angel es County Bar
Associ ation Joint Comm ttee on Bionedical Ethics, and Los
Angel es County Bar Association Bioethics Commttee. W also
allowed the filing of amci curiae briefs on behalf of
respondents by (1) Coalition of Concerned Medi cal
Professionals, (2) the Ethics and Advocacy Task Force of the
Nur si ng Honme Action Group, and (3) Not Dead Yet.



hi msel f, or control his bowels or bladder. He wears diapers.
He receives food and fluids through a feeding tube. By late
spring of 1995, he was interacting with his environnent, but
mnimally and inconsistently. At his highest |evel of
functioning, he has been able to do (with repeated pronpting
and cuing [pointing] by therapists) such activities as grasp
and rel ease a ball, operate an electric wheelchair with a
“joystick,” nove hinself in a manual wheelchair with his |eft
hand or foot, balance hinself nmonmentarily in a “standing

franme” while grabbing and pulling “thera-putty,” draw the
letter “R,” and choose and repl ace requested col or bl ocks out
of several color choices. Each activity is performed only
after excruciatingly repetitive pronpting and cuing by the
therapists. Robert never smles. What little enotion he does
show i s negative and conbative. Since he has cognitive

function, he is not considered to be in a “persistent

vegetative state” (hereafter PVS).6

6 “A PVS patient has no nmental functions. The eyes may be
open at tines, but the patient is ‘conpletely unconscious,
i.e., unaware of hinmself or herself or the surrounding
environment. Voluntary reactions or behavioral responses
reflecting consciousness, volition, or enotion at the cerebral
cortical level are absent.” [Citation.] The patient is

i ncapabl e of experiencing pain and suffering. [Citation.]
PVS has been described as ‘anmentia, an absence of everything
for which people value existence.” [Citation.]”
(Conservatorship of Morrison (1988) 206 Cal . App.3d 304, 307.)
Rose asserts recent professional term nology gives the | abel
“permanent” (as opposed to “persistent”) vegetative state,
where the state has lasted | ong enough to justify that
prognosis. (See In re Fiori (1996) 673 A.2d 905, 908, fn. 1
[ Conti nued]



Bet ween January and July 1995, Robert’s feeding tube
(which at the time was a “jejunostony” tube surgically
inserted through the abdomen wall and stapled or sewn to the
inside of the small intestine) becanme dislodged several tines.
The first three times, Rose agreed to surgical reinsertion of
the tube (a procedure requiring general anesthesia). The
fourth tinme--in July 1995--Rose refused to consent to
reinsertion of the tube, stating she believed Robert woul d not
want to go through it again. The attending physician, Dr.
Ronal d Kass, neverthel ess inserted a nasogastric feeding tube
(later replaced with a “PEG tube)’ in order to namintain the
status quo pending review by the hospital ethics committee.

The 20-nmenber ethics committee determned it had no
obj ection to Rose ordering wthdrawal of the

nutrition/hydration tubes.® Dr. Kass agreed. The San Joaquin

[ 543 Pa. 592, 598, fn. 1].) Since the distinction in
term nol ogy postdates the relevant case | aw and since Robert
is not in a vegetative state at all, any distinction is not
material to resolution of this appeal. Appellants state the
nost appropriate nedical termfor Robert’s condition is
“mnimal |y conscious state.” Respondents assert there is

i nsufficient evidence that such | abel has been recogni zed by
t he nmedical comunity. W have no need to resolve this

di spute.

7 The parties do not mention or direct our attention to
anything in the record explaining the nmeaning of “PEG”
Apparently, “PEG neans a percutaneous endoscopi c gastronony,
which inserts a feeding tube into the stomach and intestines.
(Matter of Christopher (1998) 177 M sc.2d 352, 353 [675

N. Y. S.2d 807].)

8 Florence conplains the probate court, by granting a notion
to quash her subpoenas, precluded her from commandi ng the
[ Conti nued]



County patient onmbudsman (whose job it is to | ook after the
rights of patients in long-termcare facilities) supported
Rose’ s deci sion, though she (the onmbudsman) had not spoken to
respondents. ®

Fl orence | earned through an anonynous tel ephone call of
the plan to renpove the tube, and she prevented it by obtaining
a tenmporary restraining order fromthe probate court in early
August 1995.

On August 8, 1995, Rose petitioned the court to be
appoi nted conservator for the person of her husband due to his
inability to provide for his own personal needs. (8§ 1801.)
The petition also asserted Robert |acked capacity to give
i nformed consent concerning nedical treatment. The petition
sought express court authorization for Rose to have Robert’s
life-sustaining treatnment (the nutrition/hydration tube)
wi t hdrawn. Respondents, as “objectors,” opposed the petition.

On Septenber 11, 1995, after a hearing, the probate court
granted Rose’s petition to be appointed conservator, but
expressly denied her the authority to renove |ife-sustaining

treatment from Robert. The court continued the matter.

appearance at trial of all menbers of the ethics committee,
hence this court should not give any wei ght whatsoever to the
commttee’ s decision. Even assumng for the sake of argunent
the trial court erroneously quashed the subpoenas (a matter we
do not decide), we see no basis for rejecting the evidence on
this issue adduced at trial.

9 Long-term care ombudsmen nonitor long-termcare facilities
for potential abuse of residents. (E. g., Welf. & Inst. Code,
88 9700 et seq., 15600 et seq.)



The probate court denied Florence s request that
i ndependent counsel be appointed for Robert. The matter cane
to this court for review, and we held in Wendl and v. Superi or
Court (1996) 49 Cal.App.4th 44, that Robert was entitled to
appoi nted counsel .

After counsel was appointed for Robert, Rose continued to
pursue court approval to wi thdraw Robert’s I|ife-sustaining
treatment. Robert’s trial counsel and appellate counsel
support Rose’s position.

The probate court bifurcated the case. 1In the first
phase, the court nade the followi ng |egal rulings:

1. The evidentiary standard for the conservator’s
wi t hdrawal of the feeding tube froma conscious but
cognitively inpaired conservatee should be “clear and

convi nci ng evidence,” because a decision to end the life of a
human being who is not PVS should require no | ess a conpelling
show ng that that applied to other fornms of involuntary

medi cal treatnent.

2. \here the inconpetent person has left no explicit
pre-incapacity instructions covering the situation, and famly
menbers di sagree, the burden of producing evidence was on the
parties seeking to termnate the life of the patient who is
not PVS.

3. The appropriate test was the “best interests” test,

but with consideration of subjective elenents, such as the

previously stated w shes of the patient.



In its witten decision underlying the foregoing order,
the probate court stated, anmong other things, its belief that
section 2355 when enacted did not contenplate the current
state of medical science. The court recognized: “To bring
about the death of an innocent person who still finds nmeaning
and enjoynment in life would be barbaric. It would be equally
cruel, however, to force someone who has |lost all dignity and
faces only an existence of constant pain or suffering and who
woul d fervently seek death as a release to go on living nerely
on the presunption that life is always preferable to death.”

In the second part of the bifurcated case, an evidentiary
hearing took place between October and Decenber 1997, during
whi ch appel |l ants presented w tnesses supportive of Rose’s
decision to withdraw |ife-sustaining treatnment from Robert.
The evidence included the follow ng:

As already noted, Robert is sonmetinmes able to perform
sinple tasks with repeated pronpting.

Doctors testified that, to the highest degree of nedical
certainty, Robert will never be able to feed hinself, bathe
hi msel f, control his bladder or bowels, or communicate
verbally or in witing. Neurologist Dr. Donald Kobrin said
Robert sonmetines turns his head to | ook at the tel evision,
wi pes his nouth, |ooks at people passing by, and repositions
his left leg. Dr. Kobrin said Robert is not PVS, which the
doctor defined as having no awareness of internal or external
surroundi ngs--no cognitive functioning--though the patient my

| ook alert. Dr. Kobrin opined Robert does have a | evel of

10



functioning that allows himto decide whether to foll ow
conmands, because he cooperates nore frequently with sonme
caregivers than with others. The parties disagree as to
whet her or not Robert recognizes fam |y nmenbers when they
visit him

On one occasion on April 29, 1997, treating physician Dr.

Kass asked Robert a series of questions to which Robert

responded by pointing or pushing bars designated “yes” or “no”
on an “augnment ed conmuni cation device.” That day, Robert
answered nost therapeutic questions (e.g., “are you sitting?”)

correctly. The doctor testified he then asked Robert the
foll owi ng questions and received the foll ow ng answers:

“Do you have pain? [T] . . . [f] VYes.

“Do your legs hurt? No.

“Do[] your buttocks hurt? No.

“Do you want us to | eave you al one? Yes.

“Do you want nore therapy? No.

“Do you want to get into the chair? Yes.

“Do you want to go back to bed? No.

“Do you want to die? No answer.

“Are you angry? Yes.

“At sonmebody? No.”

However, Dr. Kass testified he did not think Robert
understood all the questions.

Lowana Brauer, Robert’s speech pathol ogist, testified
Robert has not been able to use the augnented communi cation

device with consistent success. It is not fair to ask for

11



responses to questions unless the patient can use the board
consistently in therapy.

Appel | ants’ expert w tnesses opi ned Robert would never be
able to communi cate neaningfully to express his needs or
wants. Those experts acknow edged Robert at times engages in
cognitive behavior, which is nore than nmere refl exive behavi or
(such as the kick of a knee upon being tapped with a rubber
hamrer) and nore than a nmere automatic action (such as
scratching a nose that itches). However, those experts did
not believe Robert can act on a volitional cognitive |evel,
wher e peopl e make a cognitive choice and develop a strategy to
provide a nmotor response to stinmuli. Rather, they viewed
Robert’s activity as “very |lowIlevel cognitive response”’--1like
a trained response where an animal or child is trained on a
primtive level to performan action in response to a direct
specific stimulus. It gives the appearance that the actor
grasps the significance of what he is doing, but he does not
understand at all. He has been trained to do it through
vi sual cuing or other maneuvers. Robert is unable to think in
t he manner we conceive humans do, and his responses are sinply
a matter of rote response to an outside stinmulus, or rote
execution of exceedingly sinple tasks. His attention and
short-term menory and working nenory are so poor that he needs

constant and repeated pronpting.

12



Robert could survive nmany years in his current
condi tion, 10 put he is susceptible to dental problens and
respiratory or bl adder infections, some of which he has
al ready experienced.

Rose testified she believes Robert would have refused
life-sustaining treatnment in his current circunstances if he
were conpetent, based on the foll ow ng:

Three nonths before Robert’s accident, Rose’'s father died
after his life support machine was turned off at the famly’'s
request. Robert assured Rose she nade the right choice. Rose
testified, “And he [Robert] told nme at that point | would
never want to live like that, and I wouldn’t want nmy children
to see nme like that and | ook at the hurt you' re going through
as an adult seeing your father like that.”

After Rose’s father died, Robert resuned a past habit of
drinking alcohol. Five days before Robert’s accident, Rose
and M ke Hofer (Robert’s brother) expressed to Robert their
fear that, while driving drunk, he would have an acci dent and
hurt soneone or be badly injured. Rose testified Robert, who
had been drinking at the time, said: “If that ever a [sic]
happened to ne, you know what ny feelings are. Don’t |et that

happen to me. Just let ne go. Leave ne alone. [f] . . . W

10 our reference to current condition refers to the time of
the probate court hearing in late 1997, which is the subject
of this review W rejected a request to suppl enent the
record with post-hearing nedical reports.

13



tal ked about that with your father. | wouldn’'t want ny
children to ever see nme like that.”

Rose testified that during these conversations Robert
never described the condition in which he now found hinself,
but he made “clear” to her that under no circunstances would
he want to live if he had to have diapers or if he had to have
life support or if he had to be kept alive with a feeding tube
or if he could not be a “husband, father, provider.” She
del ayed in attenpting to inplenment his w shes because she
hoped for his recovery. Since making her decision in the
sunmer of 1995 and up to the tinme of the court proceeding in
| ate 1997, Rose spends less time with Robert.

Rose testified at the October 1997 proceeding that she
had vi ewed recent videotapes of Robert’s therapy but did not
think there was any significant inmprovenent.11

Rose descri bed her understandi ng of what woul d happen
upon renoval of the nutrition/hydration tube. She believed

Robert would slip into unconsciousness and di e peacefully. 12

11 This court has viewed the videotapes adnmtted into
evi dence.

12 Florence describes a painful process of death by
dehydrati on and asserts Rose’s testinony reflects a | ack of
appreciation of the ordeal. There is evidence the doctors
could control the pain with nedication. W need not resolve
this factual dispute at this point, given the procedura
posture of this case which comes to us follow ng the granting
of a notion for judgnent after presentation of only

appel lants’ cases in chief. W assune that if the feeding
tube is ultimately renoved, the nedical staff would offer

[ Conti nued]
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Robert’s brother, M chael Hofer, called as a witness on
behal f of Robert, corroborated Rose s testinony that Robert
i ndi cated he would not want to be a vegetable. The brother
bel i eved Robert meant he did not want to be kept alive with
t ubes.

After presentation of Rose’s and Robert’s cases in chief,
the probate court heard Florence’s notion for judgnment under
Code of Civil Procedure section 631.8. The court granted the
noti on. The court then heard--and deni ed--Florence s notion
to renove Rose as conservator.13 In a witten decision filed
in March 1998, the probate court explained its decision to
prohi bit Rose fromw thdrawi ng Robert’s feeding tube: “[Rose]
has not met her duty and burden to show by clear and
convi nci ng evidence that conservatee Robert Wendl and, who is
not in a persistent vegetative state nor suffering froma
termnal illness would, under the circunstances, want to die.
Conservator has |ikewi se not net her burden of establishing

that the withdrawal of artificially delivered nutrition and

Robert food orally, since it has been known to happen that a
doctor is surprised to learn after renoval of a feeding tube
that the patient has the ability to swallow food. (Rasnmussen
v. Flem ng (1987) 154 Ariz. 207, 212, fn. 1 [741 P.2d 674,
679, fn. 1].)

13 Florence filed a notice of appeal fromthat decision, but
we | ater dism ssed the appeal at her request.

15



hydration is commensurate with conservatee’ s best interests,
consistent with California Law as embodied in [case |aw].”14
The court also found “the testinony adduced focuses upon
two pre-accident conversations during which the conservatee
al l egedly expressed a desire not to live |like a ‘vegetable.’
These two conversations do not establish by clear and
convi nci ng evidence that the conservatee would desire to have
his life-sustaining nedical treatnment term nated under the
circunstances in which he now finds hinself. One of these
conversations allegedly occurred when the conservatee was
apparently recovering froma night’s bout of drinking. The
ot her all eged conversation occurred follow ng the | oss of
conservatee’'s father-in-law, with whom he was very close. The
court finds that neither of these conversations reflect an
exact ‘on all-fours’ description of conservatee’s present
medi cal condition. More explicit direction than just ‘1 don’t
want to live like a vegetable is required in order to justify
a surrogate decision-mker termnating the life of the soneone
who is not in a PVS.”
The court also said: “Evidence was presented which

clearly and convincingly shows that the decision made by the

14 Robert clains the probate court held there nust be

evi dence of Robert’s pre-accident wishes in order for the
conservator to act. We do not read the court’s decision to so
hold. Rather, the court specified it was foll owi ng case | aw
whi ch applied a “best interests” standard but included in the
deci si onmaki ng process subjective elenents such as the
patient’s previously-expressed w shes.

16



conservator in July of 1995 [not to reinsert conservatee’s
feedi ng tube] was done in good faith, based on nedical

evi dence and after consideration of conservatee’s best
interests, including his likely wi shes, based on his previous
statenments.” (Original brackets.) However, the court
bel i eved the standard to be applied nust take into account

t hat other conservators m ght have | ess noble notives.

The court then stated: “This court explicitly finds,
based on the overwhel m ng body of evidence, that conservatee
has no reasonabl e chance for the return to cognitive and
sapient life. Although neither comatose nor persistently
vegetative, he remains severely brain damaged, partially
paral yzed, totally dependent upon others for all of his needs,
unabl e to communi cate, and reliant upon |ife support for
nutrition and hydration.” The court saw no reasonabl e hope
for inmprovenent.

The court concluded that, even though it had a “strong
suspicion” that Robert would have desired to die under these
circunstances, in the absence of clearer court precedent or
| egi sl ative guidance, the court felt that if it nust err, it
must err on the side of caution.

Accordingly, the probate court granted Florence’s notion
for judgnent and, while | eaving Rose as conservator,
prohi bited her from havi ng Robert’s feeding tube renoved.

Thi s appeal foll owed.

17



DI SCUSSI ON

|. Standard of Appellate Review

Code of Civil Procedure section 631.8 provides in part:
“(a) After a party has conpleted his presentati on of evidence
inatrial by the court, the other party, w thout waiving his
right to offer evidence in support of his defense or in
rebuttal in the event the notion is not granted, may nove for
a judgnment. The court as trier of the facts shall weigh the
evi dence and nay render a judgnent in favor of the noving

party . The purpose of Code of Civil Procedure section
631.8 is “to enable the court, when it finds at the conpl etion
of plaintiff’s case that the evidence does not justify
requiring the defense to produce evidence, to wei gh evidence
and make findings of fact. [Citation.]” (Pettus v. Cole
(1996) 49 Cal . App.4th 402, 424.)

“The standard of review after a trial court issues
j udgnment pursuant to Code of Civil Procedure section 631.8 is
the sanme as if the court had rendered judgnent after a
conpleted trial--that is, in review ng the questions of fact
decided by the trial court, the substantial evidence rule
applies. An appellate court nust view the evidence npst
favorably to the respondents and uphold the judgnent if there
is any substantial evidence to support it. [Citations.]
However where, as here, we are called upon to review a
concl usi on of | aw based on undi sputed facts, we are not bound
by the trial court’s decision and are free to draw our own

conclusions of law. [Citation.]” (Pettus v. Cole, supra, 49

18



Cal . App. 4th at pp. 424-425.) The interpretation of a statute
presents a question of |aw for our independent review.
(California Teachers Assn. v. San Diego Community Coll ege
Dist. (1981) 28 Cal.3d 692, 699.)

Code of Civil Procedure section 631.8 expressly states
that a notion under that statute does not waive the noving
party’s “right to offer evidence in support of his defense or
in rebuttal in the event the notion is not granted . . . .~
Where the grant of a section 631.8 notion is being reversed on
appeal, “the situation is the sanme as if the notion had not
been granted. [Citations.] Accordingly, defendants are
entitled to present evidence in support of their defense or in
rebuttal.” (Pinsker v. Pacific Coast Soc. of Orthodontists
(1969) 1 Cal.3d 160, 167.)

1. Section 2355

As presented by the parties in the probate court and on
appeal, the issue in this case concerns section 2355 (fn. 3,
ante), which provides that if a conservatee has been
adj udi cated to lack the capacity to give infornmed consent for
medi cal treatnment, “the conservator has the exclusive
authority to give consent for such nedical treatment to be
perforned on the conservatee as the conservator in good faith
based on nedi cal advice determ nes to be necessary and the

conservator may require the conservatee to receive such
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medi cal treatnent, whether or not the conservatee objects[lﬂ.
” 16

A. Suppl enental Briefing

We requested supplenental briefing as to whether section
2355 is the appropriate statute, and related matters not
addressed in the appellate briefs. [In our request for
suppl enmental briefing, we observed that the formalities of
conservatorship (formal court order of appointnent, letters of
conservatorship and witten oath of conservator) were dated
May 1998--after the March 1998 order in which the probate
court applied a statute applicable only to conservators (8§
2355). We also noted that in our prior review (of the right
to counsel issue), no one had disputed Florence’s
representation that the Septenber 1995 order nerely appointed
Rose as “tenporary” conservator, with the matter conti nued

pending further inquiry by the court. “Tenporary conservators

have | esser powers than the powers accorded “conservators” by

15 We stress that on the record before us, we cannot say that
Robert has expressed any objection to withdrawal of his
nutrition/hydration. Although an am cus curiae urges
consideration of a patient’s present desire to |live, no party
argues or shows that Robert has expressed any such desire in
this case. We do not decide whether or how section 2355
shoul d apply to authorize a conservator to withhold |ife-
sustaining treatnment froma conservatee who objects to that
action.

16 Here, the probate court gave Rose the exclusive authority

to make Robert’s health care decisions, yet expressly wthheld
authority to renove the feeding tube.
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section 2355. (8 2252.) W requested supplenmental briefing
on the follow ng questions:

1. What was the effect, if any, of the |ack of
formalities on the effectiveness of Rose s actions as
conservator, in light of section 2300, which provides that
appoi nt nent of a conservator is not effective until certain
formalities are observed.

2. \Was Rose a “tenporary conservator” (8§ 2252) at
rel evant tinmes, subject to the reduced powers accorded by
statute, rather than the plenary powers conferred by section
2355.

3. |If Rose was subject to restricted powers, what effect
did that have on the parties’ argunents.

We received supplenental letter briefs.

Robert and Rose filed a joint supplenental letter brief,
whi ch went beyond the scope of our inquiry by (1) arguing the
court order is an appeal able order, 1’ (2) arguing the notice
of appeal did not divest the probate court of jurisdiction to
issue the letters of conservatorship, (3) arguing the dispute

is ripe, and (4) flushing out substantive argunments fromtheir

17 The grant of judgment pursuant to Code of Civil Procedure
section 631.8 is clearly appeal able. Technically, there is no
judgnment here, but only a witten statenent of decision/order
granting the section 631.8 notion. A judgnent should have
been entered. (See Moddica v. Merin (1991) 234 Cal. App. 3d
1072.) However, while we generally conpel parties to adhere
to the requirenent of having a proper judgnent entered before
appeal i ng, under the unique circunmstances of this case, we
wll treat the order as a judgnent.
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opening and reply briefs about which we did not inquire in our
request for supplenental briefing. W disregard these
extraneous argunents by Robert and Rose. 18

Wth respect to our questions, the parties in their
suppl enental briefs agree Rose was never a “tenporary
conservator” (though respondents apparently believed she was).
Accordingly, the conservatorship is governed by the broader
powers conferred on conservators by section 2355. Although
this was not nmade clear at the tinme of the Septenber 1995
order, the court subsequently nade clear at a hearing in
Oct ober 1996 that it did not intend to make Rose a “tenporary
conservator.” On appeal, respondents concede Rose was never a
“tenmporary conservator.”19

Concerning the lack of formalities (letters of
conservatorship, witten oath, etc.), it appears the docunents
were bel atedly executed through inadvertence. Robert and Rose

argue it should not make a difference. Florence argues

18 We reject the suggestion in Florence’ s suppl emental brief
that the appeal is defective because appellants shoul d have
appealed fromthe May 1998 letters of conservatorship.

19 An amicus curiae brief appears to argue that Rose was a
“l'imted conservator,” a termof art under the Probate Code
which Iimts a conservator’s powers. (8 2351.) However,
section 2351 does not appear to apply here, because it

contenpl ates that powers withheld fromthe conservator will be
reserved to the conservatee. (8 2351, subd. (b).) No such
reservation was nmade in this case. Mreover, no party
contends Rose was a “limted” conservator. Hence, we need not
di scuss it further.
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section 2355 cannot govern this case, since the formalities
were not observed. However, nobody cites any authority. W
note case | aw does exist for the proposition that the |ack of
sone formalities does not necessarily invalidate conservator
actions. (See e.g., Southern T. & C. Bk. v. S. D. Sav. Bk.
(1919) 45 Cal . App. 294; see also, 52 West’s Ann. Prob. Code,
case annotations to 8§ 2300.) Since Florence has not devel oped
any argunent or cited any authority requiring us to penalize
Rose or Robert for the delay in formalities, we decline to do
so. Florence does not suggest the lack of a witten oath by
Rose calls into question the integrity of Rose s testinony.

We will therefore review this appeal under the standard
of section 2355.

B. Does Section 2355 Authorize A Conservator To Wthhold

Life Sustaining Nutrition/Hydration From A Non- PVS

Conservat ee?

Despite appellants’ contentions that the “plain | anguage”
of section 2355 (fn. 4, ante) resolves this appeal, section
2355 on its face does not address even the basics of the
situation we confront in this appeal--a conservator’s decision
to withhold life-sustaining nutrition/hydration froma
conservatee.20 On its face, section 2355 sinply authorizes

the conservator to give consent for necessary nedica

20 In this opinion, our reference to “w thhol di ng” treatnent
i ncl udes withdrawi ng treatnent that has al ready been
comenced.
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treatment. Neverthel ess, judicial construction of the statute
reflects a broad interpretation. Thus, the statutory
authority in section 2355 to “give consent” includes, by
necessary inplication, the authority to w thhold consent.
(Conservatorship of Drabick (1988) 200 Cal.App.3d 185, 200-201
(Drabick).)2l =“Medical treatnent” in section 2355 includes
artificial hydration/nutrition. (Id. at pp. 195-196, fn. 9,
218, fn. 40.) Section 2355 s requirenent that the conservator
deci de “based upon nedi cal advice” does not nean the
conservator nmust follow the medical advice; “the purpose of
seeking advice is to obtain informati on enabling the
conservator to fornulate a judgnment about what is in the
patient’s best interest.” (Conservatorship of Mrrison (1988)
206 Cal . App.3d 304, 309-310, fn. omtted.) A choice to

wi t hdraw nmedi cal treatnment does not anpunt to assisting a
sui ci de, because the cause of death is considered to be the

underlyi ng di sease or nedical condition, not the w thdrawal of

21 The cited authority, Drabick, supra, 200 Cal.App.3d at
pages 201-202, cited cases fromother jurisdictions. W note
that in those cases fromother jurisdictions, the state
statutes did not specify (as does section 2355) that the
conservator’s decision will override any objections by the
conservatee. (Ibid.) Presumably, the California statute
contenpl ates that a conservatee’ s current objections will not
be controlling because the conservatee will have been

adj udi cated to |l ack capacity to make the health care decision.
We need not deci de whether section 2355 would allow a
conservator to withhold |ife-sustaining treatnent froma
conservat ee who expresses a contenporaneous objection, because
that situation is not present on this record in this appeal.
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|ife-sustaining treatnment. (E.g., Bartling v. Superior Court
(1984) 163 Cal . App. 3d 186, 196.)

This case presents a question of application of section
2355 to the withholding of life-sustaining nutrition/hydration
froma conscious but inpaired conservatee--an application
whi ch Florence clains would violate the conservatee’s
constitutional rights. No California case has applied section
2355 in these circunstances. The Sixth District in Drabick,
supra, 200 Cal . App. 3d 185, held section 2355 applied to
aut horize a conservator to withhold |ife-sustaining treatnent
froma PVS conservatee. We find guidance in that opinion’s
t hought ful analysis of section 2355 and will follow it here.

1. Drabick

I n Drabick, supra, 200 Cal.App.3d 185, the conservator
sought court approval to renove the nasogastric feeding tube
of the PVS conservatee. No one opposed the action; the
conservator sinply wanted a court order to protect the health
care providers. (ld. at p. 202.) A county public defender
appointed to represent the conservatee agreed with the
proposed term nation of treatnment. (Id. at p. 212.) The
probate court denied the conservator’s petition on the ground
that continued feeding was in the patient’s best interests.
(Id. at p. 193.) The conservator appealed. The state public
def ender who represented the conservatee on appeal took the
position that the county public defender had not adequately
represented the conservatee’s interests and was required to

advocate continued treatnent. (ld. at p. 212.)
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The Sixth District reversed the probate court.
In California, each adult “has a right to determ ne the

scope of his own medical treatnent,” which includes “the |egal
right to refuse medical treatnent,” including artificial
nutrition/hydration. (Drabick, supra, 200 Cal.App.3d at pp.
206, 218, fn. 40.)

Drabi ck held “inconpetent patients retain the right to
have appropriate nedi cal decisions made on their behalf. An
appropriate nmedical decision is one that is made in the
patient’s best interests, as opposed to the interests of the
hospital, the physicians, the |legal system or soneone el se.”
(Drabi ck, supra, 200 Cal.App.3d at p. 205.) “[Clourts are not
the primary deci sionnmakers in the area of nedical treatnment.”
(ld. at p. 197.) O her opinions echo this sentinment. Thus,
““[A] practice of applying to a court to confirm such
deci si ons woul d generally be inappropriate, not only because
that would be a gratuitous encroachnment upon the nmedical
profession’s field of conpetence, but because it would be
i npossi bly cunbersome . . . . This is not to say that in the
case of an otherw se justiciable controversy access to the
courts would be foreclosed; we speak rather of a general
practice and procedure.’” (Barber v. Superior Court (1983)
147 Cal . App. 3d 1006, 1022, quoting Matter of Quinlan (1976) 70
N.J. 10 [355 A . 2d 647, 669].) “‘Courts are not the proper
pl ace to resolve the agoni zing personal problens that underlie
t hese cases. Qur |egal system cannot replace the nore

intimate struggle that nust be borne by the patient, those
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caring for the patient, and those who care about the patient.’
[Citation.] . . . [When a conservator desires renoval of
|ife-sustaining treatnment, courts should intervene only if
there is disagreenent anong the interested parties, and the
court’s role is confined to ensuring the conservator has
conplied with . . . section 2355 by naking a good faith
deci si on based on nedical advice. [Citation.] . . . [Clourts
shoul d intervene only if there is disagreenment anong the
conservator and other interested parties and they have
exhausted all nonjudicial efforts to resolve the dispute.”
(Conservatorship of Morrison, supra, 206 Cal.App.3d at p. 312
[judicial intervention not appropriate where conservator
fail ed to exhaust nonjudicial remedy offered by hospital of
transferring patient to a facility which would conply with
conservator’s request to renove nasogastric feeding tube from
veget ati ve conservatee].)

Dr abi ck observed that under section 2355, the conservator
did not need to obtain judicial approval, absent disagreenent
anong interested parties. Drabick said section 2355 “gives

t he conservator the exclusive authority[zz] to exercise the

22 The common definition of “exclusive” authority refers to
“sol e, excluding others from participation, and vested in one
person alone. (Webster’s New Intern. Dict. (3d ed. 1986) p
793; Black’s Law Dict. (6th ed. 1990) p. 564, col. 1.)”
(Departnent of Social Services v. Superior Court (1977) 58

Cal . App. 4th 721, 733 [Legislature granted Departnment of Soci al
Services exclusive custody, control and supervision of child
referred for adoptive placenent].)
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conservatee’'s rights, and it is the conservator who nust nake
the final treatnent decision regardless of how nuch or how
little informati on about the conservatee’'s preferences is
avai l able. There is no necessity or authority for adopting a
rule to the effect that the conservatee’'s desire to have

medi cal treatnment w thdrawn nust be proved by clear and

convi nci ng evidence or another standard. Acknow edgi ng that
the patient’s expressed preferences are relevant, it is enough
for the conservator, who nust act in the conservatee s best
interests, to consider themin good faith.” (Drabick, supra,
200 Cal . App. 3d at pp. 211-212.)

The probate court will review a conservator’s proposed
decision if there is a dispute anong interested parties, or if
t he conservator seeks confirmation of a proposed acti on.

(§ 2359; 23 Drabick, supra, 200 Cal.App.3d at p. 204 [§ 2359
permts any interested person to invoke judicial oversight
when there is reason to question the conservator’s decision].)
Thus, as a practical matter, the court will becone involved

only if, e.g., there is a famly dispute, or a doctor denmands

23 Section 2359 provides in part: *“(a) Upon petition of the
guardi an or conservator or ward or conservatee or other
i nterested person, the court may authorize and instruct the
guardi an or conservator or approve and confirmthe acts of the
guardi an or conservator. S

Rose asserts this appeal arises fromher petition for
judicial confirmation under section 2359. Wile we see no
such petition in the record, we shall accept Rose’s assertion
for purposes of this appeal.
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judicial confirmation or a conservator seeks judici al
confirmati on as a precaution.

Dr abi ck, supra, 200 Cal.App. 3d 185, said:

“1f the conservator or any other interested person does
i nvoke judicial supervision, the court’s role will be limted
to determ ning whether the conservator’s decision conplies
with . . . section 2355, subdivision (a). . . . [T]he section
requires a conservator to decide (1) based upon nedi cal advice
(2) whether treatnent is necessary; section 2355 also requires
a decision made (3) in good faith.[?24]

“The nedi cal advice that will support a conservator’s
decision to forego |ife-sustaining treatnent nust include the
prognosis that there is no reasonable possibility of return to

cognitive and sapient[2%] |ife. ‘Wen dealing with patients

24 As a general proposition, “Good faith, or its absence,
involves a factual inquiry into the plaintiff’s subjective
state of mnd. [Citations]: Did he or she believe the action
was valid? What was his or her intent or purpose in pursuing

it? A subjective state of mind will rarely be susceptible of
direct proof; usually the trial court will be required to
infer it fromcircunstantial evidence.” (Knight v. City of

Capitola (1992) 4 Cal.App.4th 918, 932.) “The phrase ‘good
faith’ in common usage has a well-defined and generally
under st ood neani ng, being ordinarily used to describe that
state of m nd denoting honesty of purpose, freedom from
intention to defraud, and, generally speaking, means being
faithful to one’s duty or obligation. [Citations.]” (People
v. Nunn (1956) 46 Cal.2d 460, 468.)

25 Case | aw has not made clear whether “sapient” has any
meani ng distinct from*®“cognitive.” In Matter of Quinlan,
supra, 70 N.J. 10 [355 A.2d 647], the New Jersey Suprene Court
guot ed expert witness Dr. Fred Plum (who has been credited

[ Conti nued]
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for whomthe possibility of full recovery is virtually

nonexi stent, and who are incapable of expressing their

desires,’ this prognosis is t he focal point of decision.
[Citation.] However, such a prognosis does not conpel the
conservator to forego life sustaining treatnment. |nstead,
based on the nedical advice, . . . section 2355 still requires
t he conservator to make a good faith decision whether
treatment i s necessary.

“The concept of good faith precludes a decision affected

by a material conflict of interest. Good faith also requires

the conservator to consider the available informati on rel evant

with coining the PVS term, who in his testinony distinguished
bet ween sapi ence and a vegetative state: “We have an internal
veget ative regul ati on which controls body tenperature, which
controls breathing, which controls to a considerabl e degree

bl ood pressure, which controls to some degree heart rate,

whi ch controls chew ng, swallow ng and which controls sl eeping
and waking. We have a nore highly devel oped brain which is
uni quely human which controls our relation to the outside
worl d, our capacity to talk, to see, to feel, to sing, to
think. Brain death necessarily must nean the death of both of
t hese functions of the brain, vegetative and the sapient.
Therefore, the presence of any function which is regul ated or
governed or controlled by the deeper parts of the brain which
in laynmen’s ternms m ght be considered purely vegetative would
mean that the brain is not biologically dead.” (1d. 70 N.J.

at p. 24 [355 A.2d at pp. 654-655].)

One of Rose’s experts in his testinony defined “sapient
life” as one which is “nore awareness to the point of doing
sapi ent, sagacious things in ternms of higher cognitive
functioning,” and opined to a nedical certainty that Robert
woul d not conme to sapient life.

We will conclude the point of inquiring about return to
cognitive and sapient life is to determ ne whether the
conservatee may regain the capacity to make his or her own
deci si on.
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to the conservatee’s best interests. . . . Life-sustaining
treatment is not ‘necessary’ under . . . section 2355 if it
of fers no reasonabl e possibility of returning the conservatee
to cognitive life and if it is not otherwise in the
conservatee’s best interests, as determ ned by the conservator
in good faith.”26 (Drabick, supra, 200 Cal.App.3d at pp. 216-
218, fns. omtted.)

Drabi ck also indicated the patient’s prior informal
statenents, made while conpetent, as to his w shes regarding

medi cal treatnent have some, but only “limited rel evance.”?2’/

26 Appellants state that under Drabick and Morrison,

treatment woul d be necessary if the goal were nere mai ntenance
of the conservatee’'s biological life, but treatnment was not
necessary in light of the goal of achieving a neani ngful
recovery.

27 This standard appears to us to differ from Barber v.
Superior Court, supra, 147 Cal.App.3d 1006, which said “any
surrogate, court appointed or otherw se, ought to be guided in
his or her decisions first by his know edge of the patient’s
own desires and feelings, to the extent that they were
expressed before the patient becanme inconpetent. [Citations.]
[] If it is not possible to ascertain the choice the patient
woul d have nmade, the surrogate ought to be guided in his

deci sion by the patient’s best interests. Under this
standard, such factors as the relief of suffering, the
preservation or restoration of functioning and the quality as
well as the extent of |ife sustained nay be consi dered.
Finally, since nost people are concerned about the well-being
of their loved ones, the surrogate nmay take into account the

i npact of the decision on those people closest to the patient.
(President’s Conm ssion, ch. 4, pp. 134-135.)" (Barber,
supra, 147 Cal.App.3d at p. 1021 [doctors could not be
crimnally prosecuted for termnating life support neasures on
a comat ose patient in accordance with the wi shes of the
patient’s imediate famly].)

[ Conti nued]
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(Drabi ck, supra, 200 Cal.App.3d at p. 210.) “Wiile a
conservator may consi der the conservatee’s known preferences
together with all other information bearing on the
conservatee’s best interests, a conservator with no such
information still has the right and duty to nake treatnent
decisions.” (Ibid.) The conservator “has the exclusive right
and duty under section 2355 to determine in good faith whether
medi cal treatnment is necessary. Under Barber, ‘“the foca

poi nt of decision for a persistently vegetative patient

‘“shoul d be the prognosis as to the reasonable possibility of
return to cognitive and sapient life, as distinguished from
the forced conti nuance of that biological vegetative existence
.""” (Drabick, supra, 200 Cal.App.3d at pp. 210-211.)
“[T] he apparent role of the conservatee’'s prior statenents

under existing lawis this: the conservatee’s prior

statements i nformthe decision of the conservator, who nust

Mei sel observed the California standard articulated in
Drabick is unconventional is its elevation of the objective
best interests standard over the subjective w shes of the
patient: “The nopbst unconventi onal approach taken to describe
how t he best interests standard should be applied to a
particul ar case is that contained in the opinion of the
California Court of Appeals in Drabick. 1In the absence of a
formal advance directive, the court held that, at |east when
there was a statutorily appointed conservator, the conservator

is required to apply a best interests standard. . . . The
conservator is to be guided by his own conception of what is
in the ward's best interests . . . . [R]egardless of how clear

and convi ncing the evidence of the inconpetent patient’s

w shes is, as long as those wi shes are not contained in a
statutorily binding advance directive, they do not conpel the
conservator’s decision.” (1 Meisel, The Right to Die, supra,
8§ 7.25, p. 431, fns. omtted.)
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vicariously exercise the conservatee’s rights. Such
statenments do not in thenselves ambunt to the exercise of a

ri ght [except where the statenents are formal written
docunment s under statutes providing for advance directive].

The statute [section 2355] gives the conservator the exclusive
authority to exercise the conservatee’ s rights, and it is the
conservator who nust nake the final treatnent decision
regardl ess of how nuch or how little information about the
conservatee’'s preferences is available. There is no necessity
or authority for adopting a rule to the effect that the
conservatee’'s desire to have nedical treatnment w thheld nust
be proved by clear and convincing evidence or another

standard. Acknow edging that the patient’s expressed
preferences are relevant, it is enough for the conservator,
who nust act in the conservatee’'s best interests, to consider
themin good faith.” (Drabick, supra, 200 Cal.App.3d at pp.
211-212.)

Drabi ck sunmarized: “California |aw gives persons a
right to determne the scope of their own nedical treatnent,
this right survives inconpetence in the sense that inconpetent
patients retain the right to have appropriate deci sions nade
on their behalf, and . . . section 2355 delegates to
conservators the right and duty to nake such decisions.”
(Drabi ck, supra, 200 Cal.App.3d at p. 205.) *“Acknow edgi ng
that the patient’s expressed preferences are relevant, it is

enough for the conservator, who nust act in the conservatee’'s

33



best interests, to consider themin good faith.”28 (Drabick,
supra, 200 Cal.App.3d at p. 212.)

Drabi ck expressly qualified its decision in a footnote:
“This opinion’s reasoning is predicated upon its subject being
a patient for whomthere is no reasonable hope of a return to

cognitive life. W have not considered any other case, and

28 | n general, courts and commentators have identified a

hi erarchy of tests for surrogate decisionmking to w thhold

i fe-sustaining medical treatnent for patients who | ack
capacity to make their own decisions. (See generally,
President’s Com for Study of Ethical Problens in Medicine and
Bi omedi cal and Behavi oral Research, Deciding to Forego Life-
Sustai ning Treatnment, Rep. on Ethical, Medical and Legal

| ssues in Treatnent Decisions, (Mar. 1983) ch. 5, p. 192, fn.
52 [hereafter cited as “Report of President’s Comm ssion”] 1
Meisel, The Right to Die (2d ed. 1995) 88 7.2-7.3, pp. 343-
352.) These tests include: (1) A purely subjective test

whi ch requires proof that the patient, if he were conpetent,
woul d have made the sane decision as the surrogate under the
circunmstances. (2) If there is not enough proof of the
patient’s direct wi shes, a conbined subjective and objective
test would be applied, which conbines indirect evidence of the
patient’s wi shes with consideration of his best interests,
i.e., there is sone trustworthy evidence the patient woul d
have refused treatnent, and the decisionmker is satisfied
that the burdens of continued life outweigh the benefits for
the patient. (3) If there is no evidence at all of the
patient’s wi shes, a purely objective “best-interests” test
applies, under which the decision is based on decidi ng whet her
t he burdens of continued treatnent outweigh the benefits. The
best interests standard is grounded in the state’ s parens
patri ae power, rather than the individual’s comon | aw or
constitutional right to self-determ nation. (See, In re
Martin (1995) 450 M ch. 204, 221-222 [538 N.W2d 399, 408];
Report of President’s Comm ssion, supra, at p. 135, fns.
omtted.) The M chigan Suprene Court in In re Martin, supra,
noted that in the cases that applied or endorsed a nore

obj ective test, the patient was generally comatose or PVS.
(Id. 450 Mch. at p. 223 [538 N W2d at p. 408-409].)
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this opinion would not support a decision to forego treatnent
if this factual predicate could not be satisfied.” (Drabick,
supra, 200 Cal.App.3d at p. 217, fn. 36.)

However, we agree with appellants that section 2355, as
construed in Drabick, is not limted to PVS patients.?29 |t
applies (in the absence of objection by the conservatee) to a
conservator’s decision to withhold |ife-sustaining
nutrition/hydration froma conservatee who has been
adj udi cated to |l ack capacity to make his own decision, but who
is not termnally ill or PVS. Thus, section 2355 contains no
limtation on the type of treatnment or on the nedica
condition of the conservatee (beyond the qualification that
t he conservatee must have been adjudicated to | ack capacity to
make his own decision). Section 2356 does set limts,
restricting a conservator in certain matters such as the use
of experinmental drugs, but none of those |limtations is at

i ssue here.

29 W disagree, however, with appellants’ position that the
di stinction between Robert and the vegetative M. Drabick is
“de m ninus.”

Robert’s reply brief asserts a Florida court indicated
there was no significant |egal distinction between a PVS
patient and the non-PVS condition of the ward before the
court. (In re Guardianship of Browning (1990) 568 So.2d 4.)
However, Browning nerely said that both PVS and i nconpetent
non- PVS patients were entitled to have surrogates execute for
them the wi shes they expressed in witten advance directives.
(Id. at pp. 12-13)
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Thus, when courts in section 2355 cases inquire whether
there is a reasonable possibility the conservatee will return
to “cognitive and sapient |ife” before allowi ng a conservator
to withhold life-sustaining treatnent (Drabick, supra, 200
Cal . App. 3d at p. 217), the point of the inquiry is to
determ ne whether there is a possibility the conservatee w |
regain capacity to make his or her own decision. Thus, while
we recognize a distinction has been made bet ween sapi ence and
the vegetative state (see fn. 25, ante), we do not believe
t hat any non-vegetative state of a conservatee renoves from
the conservator the statutory authority to make a decision to
withhold life-sustaining treatnment. We accordingly reject
Fl orence’ s and amicus curiae’s argunents that because courts
sonetinmes omt the word “sapient” and speak of a return to
“cognitive life,” sapience has no separate neani ng, and the
exi stence of any cognitive function should renove the
conservatee fromthe conservator’s power to make a decision to
withdraw | ife-sustaining treatnment. Florence’ s position again
assunmes Robert wants to stay alive, an assunption we cannot
share.

Mor eover, the case of a non-PVS patient presents an
equal Iy conpelling case for application of section 2355 as a
PVS patient, because the non-PVS patient can feel pain and
suffering, hence refusal to allow a surrogate to exercise the
patient’s right to refuse treatnment may condenmn the patient to

prol onged suffering. (Of course, the prospect of pain after
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removal of the treatnent is a factor to be considered in these
cases as well.)

Fl orence fails to show any basis for reading the broad
provi sion of section 2355 as containing inplied exclusions for
the circunstances at issue in this case. W disagree with
Fl orence’ s unsupported position that, until recently, no one
coul d have i magi ned that anyone would ever try to term nate
artificial nutrition/hydration of a conscious patient. Case
law refl ects that the current situation (medicine maintaining
life with artificial means) was not beyond the ken of the
Legi sl ature when it enacted section 2355 in 1979 (Stats. 1979,
ch. 726, 8 3). (E.g., Matter of Quinlan, supra, 70 N.J. 10
[ 355 A.2d 647] [respirator and feeding tube].) W reject
Fl orence’ s argunment that, because the father in the Quinlan
case sought to renmove a respirator, no one would have

envi sioned a surrogate trying to renove only a feeding tube. 30

30 Appellants assert the probate court ruled it had

di scretion not to apply section 2355 because the court did not
believe the Legislature contenplated this type of case when it
wrote the law, and the court believed a |ife-or-death decision
should not be left to the plenary authority of the conservator
as the statute requires. W note the question of
applicability of section 2355 was conplicated in the unique
procedural posture of this case, in that the probate court

al ways expressly withheld from Rose section 2355 powers with
respect to termnating nutrition/hydration--powers for which
Rose requested express authorization in her petition to the
probate court, but which she now clainms were automatically
conferred on her when the court ruled Robert | acked capacity
to make his own health care decisions.
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I n holding that section 2355 applies to non-PVS
conservatees, we do not rely on the out-of-state cases cited
by appel |l ants because, as Florence observes, the out-of-state
cases cited by appellants are distinguishable, e.g., they
i nvol ved patients who were PVS or permanently unconscious (In
re Estate of Longeway (1989) 133 IIll.2d 53 [549 N. E.2d 292]

[ patient woul d never regain consciousness3l]; Matter of Tavel
(Del. 1995) 661 A.2d 1061, 1069 [patient in “coma vigil,” a
form of PVS where patient is capable of sone reflexive
movement which gives the appearance of awareness32?]), or a
patient who had signed a witten advance directive before
becom ng i nconpetent (In re Guardianship of Browning (1990)
568 So.2d 4), or a patient in an advanced stage of a term nal
and incurable illness (In re Guardi anship of Grant (1987) 109
Wash. 2d 545, 551 [747 P.2d 445, 448]).

31 Robert’s reply brief clains the patient in Longeway,

t hough characteri zed as “unconsci ous,” could open her eyes and
respond to pain and verbal command--activities inconsistent
with PVS. However, the Longeway court expressly stated that
in order for a surrogate to withhold artificial
hydration/nutrition froman inconpetent patient, the “patient
must be di agnosed as irreversibly comatose, or in a

persistently vegetative state.” (In re Estate of Longeway,
supra, 133 IIl.2d at p. 47 [549 N E. 2d at p. 298].)
32

Robert’s reply brief says one expert witness in Tavel

opi ned the patient was not PVS (because she was capabl e of
some novenent and had normal breathing and ki dney function).
However, the trial court rejected this witness' s testinony--a
det erm nati on undi sturbed on appeal. (Matter of Tavel, supra,
661 A.2d at p. 1066.)
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Fl orence claim Robert’s case is simlar to In re Martin,
supra, 450 M ch. 204 [538 N.W2d 399], a Mchigan case where
the wi fe/conservator of an inconpetent but conscious,
severely-inpaired patient was not allowed to withdraw |ife-
sustaining treatnment over the objections of the patient’s
not her and sister. The M chigan Suprenme Court there held that
“in the absence of clear and convincing evidence of the
consci ous incapacitated individual’s preinjury statenent
expressing his decision to refuse |ife-sustaining medical
treat ment under the present circumstances, [M chigan] courts
will not authorize the renmoval of |ife-sustaining nmedical
treatment.” (Id. at p. 234 [538 NNW2d at p. 413].) Florence
cites the Mchigan court’s statenment that if the court errs,
it must err in preserving life. (Id. at p. 208 [538 N. W 2d at
p. 402].)

However, Martin did not cite any Mchigan statute simlar
to the California statute, which gives “exclusive authority”
to a conservator. (8 2355; fn. 3, ante.) Martin cited a
M chi gan statute governing surrogates designated by persons
bef ore becom ng i nconpetent, but noted the patient in the case
before the court had been injured before enactnent of the
statute. (In re Martin, supra, 450 Mch. at pp. 217-218 [538
N. W2d at p. 406], citing MC. L. 8 700.496.) W note the
M chi gan statute provides in part: “A patient advocate may
make a decision to withhold or withdraw treatnent which would
allow a patient to die only if the patient has expressed in a

clear and convi nci ng manner that the patient advocate is
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aut hori zed to nmake such a decision, and that the patient
acknow edges that such a decision could or would allow the
patient’s death.” (MC. L. 8 700.496, subd. (d).) No such
qual ification appears in the California statute under
consi deration (8 2355) or any other California statute cited
by the parties in the appeal before us. Thus, given the
difference in statutory schenmes, we do not consider Martin
hel pful to the case before us.

Fl orence cites Matter of Edna MF. (1997) 210 Ws. 2d 557,
561 [563 N. W 2d 485, 487], which denied a guardian’s petition
to allow wi thdrawal of artificial nutrition froma 71-year-old
woman with Al zheimer’s di sease. Edna held that if the patient
is not PVS, it is not in the best interests to withdraw life-
sustaining treatnment unless the ward has executed an advance
directive or other statenent clearly indicating her desires.
Edna i ndicated the guardian could withdraw |ife-sustaining
treatment if she denonstrated by a preponderance of the
evidence a clear statenent of the ward s desire for w thdrawa
of treatnment under the circunstances in which the ward found
herself. (1d. at p. 569 [563 N.W2d at p. 490].) The court
held a statenent nade by the ward 30 years earlier, that she
woul d rather die than | ose her mnd, was insufficient. (Id.
at p. 570-571 [563 N.W2d at p. 491].) Additionally, the
court noted a Wsconsin statute prohibited w thdrawal of
nutrition/hydration if it would cause pain or disconfort,

unl ess the pain and disconfort could be alleviated. (ld. at
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p. 570, fn. 7 [563 NNW2d at p. 490, fn. 7].) Accordingly,
Edna i s distinguishable fromthe case before us.

We concl ude the appropriate substantive standard in this
case is that set forth in Drabick: The court’s role is
limted to determ ning whether the conservator’s decision
conplies with section 2355, i.e., that the conservator has
acted in “good faith” and deci ded “based upon nedi cal advice,”
that treatnment is “necessary,” after consideration of the
conservatee’s prior wi shes and best interests. Thus, the
conservator is not required to prove that the conservatee,
whil e conpetent, expressed a desire to die in these
circunmstances. Moreover, it is not for the court to decide
i ndependent |y whet her the conservator’s decision is in the
conservatee’'s best interests; the court is nmerely to satisfy
itself that the conservator has considered the conservatee’'s
best interests in good faith and has nmet the other
requi renents of section 2355.

In this case, as we have noted, the trial court found
upon cl ear and convincing evidence that Rose’s decision to
renove the feeding tube was done in good faith, based upon
medi cal evidence and after considering the conservatee’ s best
interests, including his likely wishes. These findings were

sufficient to satisfy the requirenments of section 2355.33 To

33 Florence contends no substantial evidence supports these
findings. However, our review of the record discloses the
findings are supported by substantial evidence.
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the extent the trial court required Rose to prove that Robert,
while alive, would have wanted the feedi ng tube renoved, the
trial court exceeded the requirenents of the statute.
Simlarly, the statute did not authorize the trial court to
undertake its own i ndependent exam nation of Robert’s best
interests--that was a task del egated to the conservatee,

provi ded only that she acted in good faith.

In short, the trial court erred in its application of
section 2355. One renmmining question is whether the result
achieved by the trial court (continuation of the feeding tube)
is mandated by constitutional considerations. W shal
conclude no constitutional rule stands in the way of
application of the statute in this case.

[11. Constituti onal Considerations

Fl orence argues application of section 2355 to a non-PVS
conservatee interferes with the conservatee’s constitutional
right to life. According to Florence, allowi ng a conservator
to withhold nutrition/hydration froma severely cognitively
i npai red person without adequate safeguards will push us onto
a slippery slope where disabled people will be denied life-
sustai ning treatnment because soneone el se decides they are too
much of a burden on the famly or on society.

Appel | ants argue the Drabick hol ding should apply to
conservatees, such as Robert, who are not PVS but who are
severely cognitively inpaired, in order to preserve the

conservatee’s constitutional right to refuse treatnent.
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The crux of the dispute in this case revolves around the
parties’ different perspectives concerning what rights are at
i ssue. Appellants appear to see this case as a matter of
bal anci ng the conservatee’ s right to refuse treatnment agai nst
the state’s abstract interest in preserving life, with the
result that the individual’s right outweighs the state’s
abstract interest. (Drabick, supra, 200 Cal.App.3d at p. 209,
fn. 25 [state’s interest in preserving life is not superior to
the individual’s right to control his own nedical treatnment].)
Fl orence, on the other hand, appears to see this case as a
matter of the state (through the court) protecting the
conservatee’'s right to life. Thus, appellants’ argunents
assume Robert, if conpetent, would want to die; respondents’
argunments assunme he would want to |ive.

The patient’s right to refuse nmedical treatnent “is
grounded both in the constitutional right of privacy and in

the common law. [Citations.]”34 (Drabick, supra, 200

Cal . App. 3d at p. 206, fn. 20.)

34 The common law right derives fromthe principle that even
t he touchi ng of one person by another w thout consent and

wi thout legal justification is a battery, and a doctor who
perforns an operation w thout consent conmts an assault.
(Cruzan v. Director, Md. Health Dept. (1990) 497 U.S. 261, 269
[111 L. Ed.2d 224, 236] [M ssouri requirenent that

i nconpetent’s wi shes as to withholding of I|ife-sustaining
treatment be proved by clear and convincing evidence did not
vi ol ate due process].) The logical corollary of the doctrine
of informed consent is the right not to consent, i.e., to
refuse treatnent. (lbid.) The deference to the patient’s

ri ght of control over bodily integrity derives principally

[ Conti nued]
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The constitutional basis for the individual’s right to
determ ne the scope of his or her own nmedi cal treatnent
derives in California fromthe privacy provision of California
Constitution, article I, section 1, which provides: “All
peopl e are by nature free and i ndependent and have inalienable
rights. Anmong these are enjoying and defending life and
i berty, acquiring, possessing, and protecting property, and
pursui ng and obtai ni ng safety, happiness, and privacy.”3%

(See Drabick, supra, 200 Cal.App.3d at p. 206, fn. 20.)
Drabick cited Bouvia v. Superior Court (1986) 179 Cal . App. 3d
1127, 1137-1138, which in turn cited both the state and
federal Constitutions. However, the United States Suprene
Court has recently indicated its preference to regard the
right to make health care decisions as a Fourteenth Amendnent
liberty interest, rather than a privacy interest under the
federal Constitution. (Cruzan v. Director, M. Health Dept.
(1990) 497 U. S. 261, 279, fn. 7 [111 L.Ed.2d 224, 242, fn.
7].) Cruzan assuned, w thout deciding, that the liberty
interest in refusing medical treatnent includes the right to
refuse |ife-sustaining nutrition and hydration. (I1d. at

p. 279 [111 L.Ed.2d at p. 242] [Mssouri requirenment that

from*®“*the | ong-standing inportance in our Anglo-Anmerican

| egal tradition of personal autonony and the right of self-
determnation.” [Citations.]” (Thor v. Superior Court (1993)
5 Cal.4th 725, 734-735 [conpetent quadriplegic prison inmte
had right to refuse nedical treatnment, including sustenance].)

35 |t appears to us that the circunstances of this case also
fall within the provision’s right to enjoy and defend life.
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i nconpetent’s wi shes as to withholding of I|ife-sustaining
treatment be proved by clear and convincing evidence did not
viol ate due process].) W need not deci de any question of a
liberty interest, because we resolve this case as a matter of
privacy interest under the California Constitution, and

al t hough appellants refer to the liberty interest, they do not
show that it adds anything hel pful to their position, beyond
the privacy interest under the California Constitution.

The California Legislature has al so recogni zed the right
to control one’s own nedical treatnment as a fundanmental right,
by declaring it so, in connection with the Natural Death Act,
Heal th and Safety Code, section 7185.5, which authorizes
advance directives for health care decisions (an enactnment not
at issue in this case).36 (Drabick, supra, 200 Cal.App.3d at
p. 206.)

36 The Natural Death Act, insofar as it authorizes witten
advance directives for heath care, is not at issue here,
because Robert made no written directive, and the statutes do
not provide the exclusive nmeans for exercising the right to
refuse nedical treatnment. (Drabick, supra, 200 Cal.App.3d at
pp. 214-216.) Nevertheless, the |legislative findings and
decl arations are of interest, in that the Legislature found
“prolongation of the process of dying for a person with a
term nal condition or permanent unconscious condition for whom
continued medi cal treatment does not inprove the prognosis for
recovery nmay violate patient dignity and cause unnecessary
pain and suffering, while providing nothing nedically
necessary or beneficial to the person.” (Health & Saf. Code,
8§ 7185.5, subd. (c).) The Legislature further declared “in
t he absence of controversy, a court normally is not the proper
forumin which to make deci sions regarding |ife-sustaining
treatnent.” (Health & Saf. Code, § 7185.5, subd. (e).)

It has been said “the typically human characteristics of
[ Conti nued]
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“IWhile fundanentally conpelling, the right to be free
from nonconsensual invasions of bodily integrity is not
absolute. Four state interests generally identify the
countervailing considerations in determ ning the scope of
patient autonony: preserving |ife, preventing suicide,
mai ntaining the integrity of the nedical profession, and
protecting innocent third parties. [Citations.]” (Thor v.
Superior Court, supra, 5 Cal.4th at p. 738 [conpetent,
quadriplegic prison inmate has right to refuse nedical
treatment including sustenance].)

Cenerally, the state’s interest in preserving |ife does

not outweigh the individual’s right to choose. “[T]he state

procrastination and reluctance to contenplate the need for
such arrangenents” make the advance directive a tool which
will often go unused. (Barber v. Superior Court, supra, 147
Cal . App. 3d at p. 1015.) The sane m ght be said of the “tool”
of a witten will to dispose of property upon death (except
the | aw provides a default disposition in case of no will, so
that a person only has to nake a will if he wants to deviate
fromthe statutory disposition of property). In the case
before us, the probate court noted the disparity between the
Legislature requiring a witten will to di spose of property
upon death, but not requiring a witing for the nore inportant
deci sion of whether to term nate |ife-sustaining procedures.
Nevert hel ess, the Legislature has determ ned that witten
instrunents are not the exclusive neans of acconplishing a
deci sion regarding |ife-sustaining procedures. (See Drabick,
supra, 200 Cal.App.3d at p. 215.) Contrary to an assertion
rai sed on appeal, the probate court did not deny Rose the
authority to renmove |ife-sustaining treatnent because of the
lack of a witten docunent in this case. The court nerely
said, since a witing is required to dispose of property, the
court believed sonmething nore “explicit” was required than a
“few non-specific or casually chosen words” in order to
termnate life. Thus, the court was |ooking for sonething
“explicit,” not necessarily “witten.”
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has not enbraced an unqualified or undifferentiated policy of
preserving life at the expense of personal autonomny.
[Citation.] As a general proposition, ‘[t]he notion that the
i ndi vi dual exists for the good of the state is, of course,
quite antithetical to our fundamental thesis that the role of
the state is to ensure a maxi mum of individual freedom of

choi ce and conduct.” [Citation.]” (Thor v. Superior Court,
supra, 5 Cal.4th at p. 740.) *“The fact that an individual’s
decision to forego nedical intervention nay cause or hasten
death does not qualify the right to make that decision in the
first instance. [Citations.] Particularly in this day of
sophi sticated technol ogy, the potential nedical benefit of a
proposed treatnment is only one of the factors a patient nust
eval uate in assessing his or her perception of a meaningful
exi stence. Since death is the natural conclusion of all life,
the precise nonent may be less critical than the quality of
time preceding it. Especially when the prognosis for ful
recovery fromserious illness or incapacitation is dim the
rel ative bal ance of benefit and burden must lie within the
patient’s exclusive estimtion: ‘That personal weighing of
values is the essence of self-determnation.” [Citations.]”
(Thor v. Superior Court, supra, 5 Cal.4th at p. 739.)

Drabick said the case before it presented a conflict
between two inportant rights. “Both the fundanental right to
life--to continue receiving treatnment--and the right to
term nate unwanted treatnment deserve consideration. Sonmeone

acting in [the conservatee s] best interests can and nust
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choose between them” (Drabick, supra, 200 Cal.App.3d at p.
210.) Drabick made no further nmention of the right to life
and did not identify the source of the fundanmental right to
life, but one obvious source is California Constitution,
article I, section 1, which provides “All people are by nature
free and i ndependent and have inalienable rights. Anpbng these
are enjoying and defending life . . . .7

Dr abi ck acknow edged the patient’s noncognitive state
prevented himfrom choosing anything. “Thus, to claimthat
his ‘right to choose survives inconpetence is a legal fiction
at best. \VWhile [the patient’s] condition may prevent
consci ous choi ce, however, it does not by any neans foll ow
that he has no protected, fundanental interest in the nedical
treatnment decisions that affect him”™ (Drabick, supra, 200
Cal . App. 3d at p. 208, fn. omtted.) “[I]t is still possible
for others to make a decision that reflects his interests nore
closely than would a purely technol ogical decision to do
what ever is possible. Lacking the ability to decide, he has a
right to a decision that takes his interests into account.”
(I'bid.)

The Drabick court also said: “To del egate an inconpetent
person’s right to choose inevitably runs the risk that the
surrogate’s choices will not be the same as the inconpetent’s
hypot heti cal, subjective choices. Allow ng someone to choose,
however, is nore respectful of an inconpetent person than
sinply declaring that such a person has no nore rights. Thus,

by permitting the conservator to exercise vicariously [the
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conservatee’s] right to choose, guided by his best interests,
we do the only thing within our power to continue to respect
hi mas an individual and to preserve his rights. As another
court has observed, ‘[w]e do not pretend that the choice of
the inconpetent’s parents, her guardian ad litem or a court
is her own choice. But it is a genuine choice neverthel ess--
one designed to further the sane interests she m ght pursue
had she the ability to decide herself. W believe that having
the choice made in her behalf produces a nore just and
conpassi onate result than |eaving her with no way of
exercising a constitutional right.” [Citation.]” (Drabick
supra, 200 Cal.App.3d at p. 209.)

We agree with Drabick. W further believe there is no
constitutional inpedinent to application of section 2355.

Thus, the constitutional right to life--under either the
California Constitution or the Fourteenth Anendnent to the
United States Constitution--is not infringed by allow ng a
surrogate to exercise a person’s right to refuse medi cal
treatment. Thus, even assumng there is “state action,” we
agree with the Wsconsin Suprene Court which said in Matter of
Guardi anship of L.W (1992) 167 Ws.2d 53 [482 N. W 2d 60],
that a guardian’s withdrawal of |ife-sustaining treatnent from
a ward does not constitute a deprivation of life; rather it
allows the disease to take its natural course. (1d. at p. 71
[482 N.W2d at p. 66].) Moreover, the Wsconsin court said
due process is accorded through the statutory procedures for

appoi nt nent of a guardi an and determ nation of inconpetency.
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(I'bid.) The sanme applies here. “The state does not deprive
an individual of life by failing to ensure that every possible
t echnol ogi cal nedical procedure will be used to maintain
life.” (1d. at p. 83 [482 NW2d at p. 71].)

We see no constitutional inpedinment to the application of
section 2355 to the circunstances of this case.

| V. St andard of Proof

Appel | ants argue the evidentiary standard of proof under
section 2355 is preponderance of the evidence, rather than
“cl ear and convincing evidence.” Florence responds the clear
and convi nci ng evidence standard is necessary to protect the
conservatee’s constitutional right to life. Since we wll
remand the case for consideration of respondent’s evidence, we
will resolve this dispute. W shall conclude the standard
conpel l ed by due process is that the probate court nust find
by clear and convincing evidence that the conservator has, in
good faith and based upon nedi cal advice, determ ned whet her
treatment is necessary, after having considered the

conservatee’s prior wi shes and best interests.37

37 \We agree with respondents that Robert’s appellate position
conflicts with his position in the probate court, where he
agreed cl ear and convincing evidence was the proper standard.
Robert’s reply brief clainms his counsel’s coments in the
probate court were confused and did not really advocate the

cl ear and convincing evidence standard. Having reviewed the
transcript, we disagree with Robert. W note the statenent of
deci sion (Phase |) stated Robert’s position was that the clear
and convi nci ng evidence standard applied. W therefore

concl ude Robert has waived the evidentiary burden of proof

i ssue on appeal. However, we shall consider his argunents,

[ Conti nued]
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Section 2355 does not expressly specify any particul ar
standard of proof for a conservator’s decision to withhold
life-sustaining treatment froma conservatee. Since section
2355 does not specify a standard, the “preponderance of
evi dence” standard applies by default, unless the courts find
sone constitutional conpul sion for a higher standard. (Evid.
Code, 8§ 115 [“Except as otherw se provided by | aw, the burden
of proof requires proof by a preponderance of the evidence’];
Evid. Code, 8 160 [the “law’ referred to in Evid. Code, § 115
i ncludes not only statutory |aw, but also constitutional |aw
and case law].) Hence, appellants are incorrect in arguing
that inposition of a clear and convincing evidence standard
must be acconplished, if at all, by the Legislature.

The standard of proof represents an attenpt to instruct
the fact finder concerning the degree of confidence our

soci ety thinks he should have in the correctness of factual
conclusions for a particular type of adjudication.

[Citation.] As the seriousness of the consequences resulting

froman erroneous judgnment increases, a stricter standard of

because of the significance of the issue and because the
matter is properly at issue, by virtue of Rose s consi stent
position in the probate court and on appeal that the standard
shoul d be preponderance of the evidence.

We di sagree with appellants’ assertion that this court
need not reach the standard of proof question because the
probate court found facts supporting Rose s decision even
under the hei ghtened standard of clear and convinci ng
evi dence. The case is not over but will be remanded to the
probate court to allow respondents to present their case (as
we di scuss post). Hence, our discussion of the evidentiary
burden will provide guidance to the probate court on remand.
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proof is required to mtigate against the possibility of
error.” (Conservatorship of Sanderson (1980) 106 Cal . App. 3d
611, 619.) The California Supreme Court in Cynthia D. v.
Superior Court (1993) 5 Cal.4th 242, cited the United States
Suprene Court’s statenent that the evidentiary standard of
proof “reflects the weight of the private and public interests
affected as well as a societal judgnent about how the risk of
error should be distributed between the parties. [Citation.]
In a civil dispute over nonetary damages the preponderance of
the evidence standard reflects society’s mnimal concern with
the outcone and a conclusion that the parties should bear the
risk of error in roughly equal fashion. [Citation.]

[On the other hand, . . . the standard of proof required in
an action to termnate [fundanental |iberty] rights requires a
bal anci ng of the private interests affected, the risk of error
created by the state’s chosen procedure, and the
countervailing governnental interest supporting the
procedure.[38 [Citation.]” (Cynthia D. v. Superior Court,
supra, 5 Cal.4th at p. 251, [discussing standard of proof for

term nation of parental rights], citing Santosky v. Kranmer

38 «tv(Clear and convincing” evidence requires a finding of
hi gh probability.” [Citation.] Such a test requires that the
evi dence be ‘“so clear as to | eave no substantial doubt;”
“sufficiently strong to command the unhesitating assent of
every reasonable mnd.”’ [Citation.] [9Y] A preponderance of
the evidence standard, on the other hand, ‘sinply requires the
trier of fact “to believe that the existence of a fact is nore
probable than its nonexistence. . . .”" [Citation.]”

(Lillian F. v. Superior Court (1984) 160 Cal.App.3d 314, 320.)
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(1982) 455 U.S. 745 [71 L. Ed.2d 599]; see also, Cruzan v.
Director, Md. Health Dept., supra, 497 U S. at pp. 343-344
[111 L. Ed.2d at pp. 282-283] [state may require clear and
convi nci ng evidence standard in proceedings to withdraw |ife-
sustaining treatnment frominconpetent patient].)

By the time the conservator makes the decision to
wi thhold life-sustaining treatnment, the clear and convincing
evi dence standard wi |l already have been applied to other
i ssues. Thus, Conservatorship of Sanderson, supra, 106
Cal . App. 3d 611, held that, in the absence of any statutory
direction, the standard of clear and convi nci ng evi dence was
required in adjudicating a petition for appointnment of a
conservat or, because the conservatee is significantly deprived
of liberty and a stigm attaches to a determ nation that a
person is unable to take care of hinself or herself. The
court’s selection of a conservator is to be guided by what
appears to be for the best interests of the proposed
conservatee. (8 1812.) Since Sanderson was deci ded, the
Legi sl ature has inposed by statute the standard of clear and
convi nci ng evidence for adjudication of petitions to appoint
conservators. (8 1801, subd. (e); Stats. 1995, ch. 842, 87.)

Additionally, Lillian F. v. Superior Court (1984) 160
Cal . App. 3d 314, held the clear and convincing evidence
standard is to be used in deciding whether a conservatee | acks
capacity to consent to or refuse medical treatnent (there,
convul sive treatnment). Am cus curiae California Medical

Associ ation (CMA) disputes that this was the hol di ng of
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Lillian F. However, appellants agree the clear and convi ncing
evi dence standard is the appropriate standard for adjudication
of whether a conservatee | acks capacity to make health care
deci sions. Therefore, we assune for purposes of this appeal
that the probate court applied a clear and convincing evidence
standard to its determ nation that Robert |acked capacity to
give informed nedical consent.

We believe due process dictates that clear and convincing
is the appropriate standard for review of a conservator’s
decision to withhold |ife-sustaining treatnent because, even
t hough section 2355 gives the conservator exclusive authority,
t he conservator’s exercise of decisionmking power for the
conservatee concerning life-sustaining treatnment creates a
tensi on between the conservatee’'s fundanmental right to life
and the conservatee’s right to refuse nedical treatnent, and
t he consequences of error are grave and irrevocabl e.

Appel | ants cl ai m Drabi ck, supra, 200 Cal.App.3d 185,
rejected a clear and convincing evidence standard for section
2355. We di sagree.

Thus, confusion has resulted in the case |law, due to a
failure to distinguish between (1) the substantive standard of
proof (what facts nust be proven), and (2) what evidentiary
burden of proof governs (clear and convincing evidence or
preponderance of the evidence). As one commentator observed:
“Di scussi ons of the appropriate standard of proof have been
thrown into a state of considerable confusion by the habit of

courts and commentators of failing to distinguish between the
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st andard of proof and the substantive standard for forgoing
life-sustaining treatnment. Discussions of these two standards
are generally intermngled so that it is not always easy to
di scern the difference between them” (1 Meisel, The Right to
Die, supra, 8§ 5.62, p. 276.)

Drabi ck engaged in this interm ngling of concepts, when
it stated: “Some courts have taken the position that an
i nconpetent patient’s hypothetical desire to forego life-
sustai ning treatnment nust be proved by clear and convincing
evi dence or sone other standard and, when so proved, is
concl usive.”39 (Drabick, supra, 200 Cal.App.3d at p. 211.)
Drabick rejected the stated approach (ibid.), which |eads
appellants in the case before us to argue that Drabick
rejected inposition of any clear and convi ncing evidence
standard under section 2355. However, Drabick’ s next
sentences denonstrate that the court did not reject a clear
and convi nci ng evidence standard, but rather rejected a
substanti ve standard that woul d have nmade evi dence of the

patient’s previously stated w shes indi spensabl e and

39 One court has said of this type of intermngling: “[T]he
term ‘clear and convincing evidence' in this context refers to
the requirement that the individual in question nust have
stated in an explicit fashion the exact treatnment desired were
the patient to | apse into various nedical conditions. The
term ‘clear and convincing evidence' is used nore commonly,
however, as a burden of proof. |In that context, the standard
refers to that quantum of evidence necessary for a party to
establish a point.” (In re Fiori, supra, 543 Pa.2d at p. 604,
fn. 9 [673 A 2d at p. 911, fn. 9].)
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controlling. Thus, Drabick criticized the stated approach
because: “First, we have found no authority--other than cases
on the subject of life-sustaining treatnment--to support the
i dea that a person can exercise (or waive) a fundanental
constitutional and common |aw right unintentionally through
informal statenments years in advance. It would be a
dangerously unpredictable precedent. Second, if one bases the
treatment of persistently vegetative patients not on the
statutory del egation of rights to a conservator but on the
t heory than an evidentiary hearing can reveal the patient’s
own hypothetical choice, one is left with no consistent basis
for a decision when a patient has been silent on the matter.
Third, the approach is contrary to the apparent intent of
section 2355, which is to give the conservator
“exclusive’ authority for medical treatnent decisions. This
authority is so absolute that section 2355 validates the
conservator’s decisions ‘whether or not the conservatee
objects.’”” (Drabick, supra, 200 Cal.App.3d at p. 211, fn.
omtted.)
Thus, we do not read Drabick as rejecting the clear and
convi nci ng evidence standard as an evidentiary burden.
Appel | ants argue that once a person qualifies to be
appoi nted conservat or under the “tough” clear and convincing
evi dence standard, that person becones the conservatee’'s
voi ce, and thereafter requiring the conservator to justify his
or her health care decision by clear and convincing evidence

would interfere with the exercise of the conservatee's freedom
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of choice and constitutionally protected interests. However,
the statenent that the right to choose survives inconpetence
is “a legal fiction at best.” (Drabick, supra, 200 Cal.App. 3d
at p. 208, fn. omtted.) The delegation of choice to the
conservator “inevitably runs the risk that the surrogate’s
choices will not be the same as the inconpetent’s

hypot heti cal, subjective choices. Allow ng someone to choose,
however, is nore respectful of an inconpetent person than
sinply declaring that such a person has no nore rights. Thus,
by permitting the conservator to exercise vicariously [the
conservatee’s] right to choose, guided by his best interests,
we do the only thing within our power to continue to respect
hi mas an individual and to preserve his rights. As another
court has observed, ‘[w]e do not pretend that the choice of
[the inconpetent’s] parents, her guardian ad litem or a court
is her own choice. But it is a genuine choice neverthel ess--
one designed to further the sane interests she m ght pursue
had she the ability to decide herself. W believe that having
the choice made in her behalf produces a nore just and
conpassi onate result than | eaving her with no way of
exercising a constitutional right.” [Citation.]” (Ild. at

p. 209.)

Appel l ants cite the concurring opinion of Justice Raye in
this court’s opinion concerning appointnment of counsel for
Robert--Wendl and v. Superior Court, supra, 49 Cal.App.4th 44--
for the proposition that clear and convincing evidence is not

requi red. However, Justice Raye nerely said in dictumthat a
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deci sion to renove Robert’s feeding tube does not hinge on
judicial efforts to divine his unarticulated wishes. (1d. at
p. 53, conc. opn. of Raye, J.) That is a viewwth which we
whol eheart edly agree.

We do not base our conclusion concerning the standard of
proof on Cruzan v. Director, Md. Health Dept., supra, 497 U. S
261 [111 L. Ed.2d 224] which held a state did not violate due
process by requiring clear and convincing evidence of an
i nconpetent’s wishes to withdraw treatnent, because Cruzan did
not hold due process required this or any other particul ar
standard. We therefore need not address all of appellants’
argunments as to why Cruzan does not apply here. We note
appellants claim Cruzan inplicitly held due process does not
requi re proof by clear and convincing evidence, because Cruzan
cited Drabick, and the United States Suprenme Court nust have
been aware that Drabick rejected a clear and convincing
evi dence standard. However, as we have expl ained, Drabick did
not reject an evidentiary standard but rather a substantive
standard. Moreover, we do not read United States Suprene
Court decisions as inplicitly endorsing every point in every
case it cites.

Appel l ants m squote a dissenting opinion in Cruzan,
supra, for the proposition that an evidentiary rule of clear
and convi nci ng evidence will not adequately ensure that the
wi shes of inconpetent persons will be honored. However, apart
fromthe fact a dissenting opinion is not authoritative, the

di ssenter was referring to a rule requiring witten advance
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directives, not a rule requiring clear and convi ncing
evidence. (Cruzan v. Director, M. Health Dept., supra, 497
U.S. at p. 323 [111 L.Ed.2d at p. 270].)

Appel |l ants argue a clear and convi nci ng evi dence standard

will negate the exclusive authority” conferred on the
conservator by statute. W disagree. As indicated, judicial
reviewis limted to determ ning that the conservator has net
the statutory requirenents for surrogate decisi onmaki ng.

That the Legislature specified a clear and convincing
evi dence standard in other statutes (e.g., 8 2356.5
[ Legi sl ature inposed cl ear and convincing evidence standard in
connection with forcible confinement or adm nistration of
medi cati ons to people with denentia, noting denentia patients
need special protection because of abuse by caregivers]),
while remaining silent in section 2355, does not render this
court incapable of deciding that the clear and convincing
evi dence standard is constitutionally conpelled in the
circunstances of this case. Nor are we bound by the fact the
Legi sl ature has considered but declined to anend section 2355
to inpose a clear and convi nci ng evi dence standard.

We recogni ze section 1958 now requires proof beyond a
reasonabl e doubt before a conservator may have a
devel opnental | y di sabl ed conservatee sterilized. However,
t hat hei ghtened standard is not called for in this case. The
reason for the heightened standard is that the power to
sterilize is subject to abuse and, historically, has been

abused. (8 1951; see also, Conservatorship of Valerie N
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(1985) 40 Cal.3d 143, 148, fn. 4 [noting “eugenic
sterilization” was an early application of Mendelian genetics
to what were then perceived to be hereditary nmental and
physi cal defects].) Conservatorship of Valerie N. held a
statute which prevented sterilization of wards/conservatees
deni ed i nconpetent persons rights which were accorded to
conpetent persons, in violation of constitutional privacy
rights. (1d. at p. 168.) The statute was overbroad, and a
guar di an/ conservator should be allowed to consent to
sterilization upon proof by clear and convincing evidence of
the need for the sterilization. (1d. at pp. 165, 168.) The
Legi slature |l ater created section 1958, with its standard of
beyond a reasonabl e doubt.

The Legi sl ature has not declared any particul ar potenti al
for abuse in connection with a conservator’s decision to
withhold life-sustaining treatment froma conservat ee.
Certainly, the “concept of good faith precludes a deci sion

affected by a material conflict of interest,” but a financial
i nterest need not disqualify a potential conservator in al
cases. (Drabick, supra, 200 Cal.App.3d at p. 217 and fn. 38.)
Appel l ants claimcourts in other states have rejected the
clear and convi ncing evidence standard. However, the
citations provided by appellants do not reflect any rejection
of the evidentiary standard of proof, but other matters, such
as the notion that there nust be sonme evidence of the

patient’s wi shes expressed while the patient was conpetent.

(In re Fiori (1996) 543 Pa. 592, 603-605 [673 A 2d 905, 911-
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912]; Matter of Lawrance (Ind. 1991) 579 N. E.2d 32, 39;
Rasnussen v. Flem ng (1987) 154 Ariz. 207 [741 P.2d 674, 682-
683]; Matter of Hier (1984) 18 Mass. App. Ct. 200, 208-209 [464
N. E. 2d 959, 963-964].) Appellants have confused the
i nterm ngling of concepts--substantive and evidentiary
st andar ds.

Appel |l ants argue a clear and convi nci ng evi dence standard
woul d penalize people for not having the prescience or
sophi stication to express their wi shes clearly before becom ng
i nconpetent. However, as we have expl ai ned, under section
2355, in the absence of w shes expressed by the patient while
conpetent, the conservator may still withhold treatnent if he
or she decides in good faith that the decision is in the best
interests of the conservatee.

Am cus curiae CVMA argues the clear and convi ncing
evi dence standard will likely |lead to health care providers
insisting on judicial confirmation of all medical treatnent
deci sions. We are not persuaded. First, we enphasize that we
do not hold the clear and convincing standard applies to all
deci si ons made upon the authority of section 2355. Rather, it
is the gravity of the particul ar decision at issue here--the
withdrawal of |ife-sustaining treatnment--that dictates the
hi gher standard as a matter of due process. Moreover, CMVA
fails to persuade us that providers would be any nore |ikely
to demand judicial confirmation under the clear and convincing
evi dence standard than under a preponderance of evidence

standard. CMA construes “life-sustaining treatnent” to mean
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any procedure which carries a risk of death, such as a

deci sion not to amputate a gangrenous linb or the provision of
antibiotics to treat a bacterial infection. However, our
opinion in this appeal is |limted to a decision to wi thhold or
withdraw |ife-sustaining treatment which is directly keeping
the patient alive--artificial nutrition/hydration.

We concl ude the proper standard to be applied in this
case is clear and convincing evidence. W enphasize our
decision to apply the clear and convi nci ng evi dence standard
of proof applies only where it is expected that w thdrawal of
medi cal treatment will certainly lead to death. W do not
deci de or suggest what standard should apply to other, |ess
final decisions.

V. Burden of Producing Evidence/ Abuse Of Di scretion

The probate court inposed on Rose the burden of producing
evi dence to support her decision to withhold Robert’s feeding
tube. Appellants argue the court erred because, since section
2355 gives the conservator “exclusive authority,” the
conservator’s decision is presunptively valid, and the burden
must be on the person chall enging the conservator’s decision,
to show an abuse of discretion by the conservator.

Respondents, in turn, believe the burden should be on the
person seeking to termnate |ife-sustaining treatnment, which
will lead to the loss of life for the conservatee. W agree
with respondents.

While the parties characterize this as a question of the

burden of producing evidence, it inplicates the burden of
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proof. Thus, Evidence Code section 550 provides the burden of
produci ng evidence as to a particular fact is on “the party
agai nst whom a finding on that fact would be required in the
absence of further evidence,” and the burden is initially on
“the party with the burden of proof.” Evidence Code section
500 provides: “Except as otherw se provided by law, a party
has the burden of proof as to each fact the existence or
nonexi stence of which is essential to the claimfor relief or
def ense that he is asserting.”

The Law Revi sion Comm ssion Comment to Evi dence Code
section 500 states in part: “Under Section 500, the burden of
proof as to a particular fact is normally on the party to
whose case the fact is essential.

“Section 500 does not attenpt to indicate what facts may
be essential to a particular party's claimfor relief or
defense. The facts that nust be shown to establish a cause of
action or a defense are determ ned by the substantive |aw, not
the | aw of evidence.

“The general rule allocating the burden of proof applies
‘except as otherwi se provided by law.” . . . In determning
whet her the normal allocation of the burden of proof should be
altered, the courts consider a nunmber of factors: the
know edge of the parties concerning the particular fact, the
avai lability of the evidence to the parties, the nobst
desirable result in ternms of public policy in the absence of
proof of the particular fact, and the probability of the

exi stence or nonexistence of the fact. |In determning the
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i ncidence of the burden of proof, ‘the truth is that there is
not and cannot be any one general solvent for all cases. It
is merely a question of policy and fairness based on
experience in the different situations.” [Citation.]” (7
Cal . Law Revision Com Rep. (1965) p. 89.)

Wth respect to section 2355 cases, Drabick, supra, 200
Cal . App. 3d 185, said the court’s role should be limted to
det erm ni ng whet her the conservator’s decision conplies with
section 2355, and Drabick described the type of evidence that
wi || support the conservator’s decision. (ld. at p. 217.)
Thi s suggests Drabick contenpl ated that the conservator would
bear the initial burden, rather than require any objectors to
prove abuse of discretion by the conservator. Drabick did not
consi der or decide the issue, since there were no objectors in
the probate court in that case.

Nevert hel ess, we consider it appropriate to place the
burden on the conservator, at |east under the circunstances of
this case, where the conservator proposes to termnate life-
sustaining treatnment of a conservatee who appears incapabl e of
expressi ng an objection.

Thus, with respect to a surrogate’ s decision to w thdraw
|ife-sustaining treatnment, the Arizona Supreme Court said,
“The consequences of a decision to term nate medi cal treatnent
will often be irreversible. Therefore, the court in any
di spute will assume that the patient wi shes to continue
recei ving nmedical treatnent, and the burden to prove otherw se

will rest on the party or parties desiring to termnate the
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treatnment.” (Rasnmussen v. Flem ng, supra, 154 Ariz. at p. 224
[ 741 P.2d at p. 691].) W agree the burden is appropriately
pl aced on the person seeking to termnate |ife-sustaining
treat ment of another, not because of any presunption favoring
life, but because the consequences of a decision to term nate
life-sustaining treatnment are expected to be irreversible.
(See al so, 2 McCorm ck on Evidence (5th ed. 1999) Burden O
Proof And Presunptions, 8 337, p. 412 [plaintiff who generally
seeks to change present state of affairs should be expected to
bear risk of failure of proof or persuasion].) That the
California statute gives the conservator exclusive authority
to make deci sions does not alter our conclusion that the
conservator who decides to term nate |ife-sustaining treatnent
has the initial burden of producing evidence that he or she
has met section 2355 s requirenents.

Mor eover, as a practical matter, facts material to
judicial resolution of the case, e.g., whether the conservator
is acting in good faith and based upon nedi cal advice, are
peculiarly within the know edge of the conservator, and it is
not unfair to inpose the initial burden on the conservator to
produce evidence on these matters. (See People v. Mntalvo
(1971) 4 Cal.3d 328, 334 [noting rule of necessity and
conveni ence, whereby initial burden of producing evidence nay
be placed on the party who has nore ready access to proof of a
fact peculiarly within his know edge]; 7 Cal. Law Revi sion

Com Rep., supra, pp. 89-90.)
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Appel | ants conplain the probate court inmproperly inposed
a presunption in favor of continued existence, at the expense
of the liberty interest to decide--or have a surrogate deci de-
-to end such existence. Florence suggests the presunption
shoul d be in favor of continued life for the conservatee to
prevent abuse and because where a conservator is exercising
t he deci si onmaki ng power, the state’s interests--in protecting
the i nconpetent person from potential conflicts of interest,
protecting due process rights, and fulfilling its parens
patriae duty to safeguard inconpetent persons--and the
patient’s interests are no |longer in opposition. However, we
are m ndful that excessive judicial control of a surrogate’s
deci si onnmaki ng power may interfere with the exercise of the
individual’s right to refuse treatnent, condemning the patient
to prolonged suffering.

We t hus conclude there should be no presunption in favor
of continued existence. “[T]he state has an interest in
protecting [the inconpetent’s] right to have appropriate
medi cal treatnment decisions nade on his behalf. The problem
is not to preserve life under all circunstances but to nake
the right decisions. A conclusive presunption in favor of
continuing treatnment inperm ssibly burdens a person’s right to
make the other choice.” (Drabick, supra, 200 Cal.App.3d at p.
209.) However, there should al so be no presunption in favor
of death, because the conservatee has a right to life.

We concl ude the probate court properly placed the burden

of producing evidence on Rose.
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VI. 1999 Legislation

We al |l owed suppl emental briefing on the effect, if any,
of new | egi sl ati on amendi ng section 2355, enacted in Cctober
1999, while this appeal was pending.40 (Stats. 1999, ch. 658,
§ 12.) The parties argue whether the new version of section
2355 shoul d apply. W shall conclude the new | egi sl ati on does
not go into effect until July 1, 2000, hence it does not
control this appeal, but it may be a factor upon renmand.

The new | egislation contains transitional provisions

(Stats. 1999, ch. 658, § 39 [adding § 46654 to the Probate

40 The 1999 anended version of section 2355 provides in part:
“(a) If the conservatee has been adjudicated to |ack the
capacity to make health care decisions, the conservator has
the exclusive authority to make health care decisions for the
conservatee that the conservator in good faith based on

nmedi cal advice determ nes to be necessary. The conservator
shall make health care decisions for the conservatee in
accordance with the conservatee’ s individual health care
instructions, if any, and other wi shes to the extent known to
t he conservator. Oherw se, the conservator shall make the
deci sion in accordance with the conservator’s determ nation of
the conservatee’s best interest. |In determning the
conservatee’'s best interest, the conservator shall consider

t he conservatee’s personal values to the extent known to the
conservator. The conservator may require the conservatee to
receive the health care, whether or not the conservatee
objects. In this case, the health care decision of the
conservator alone is sufficient and no person is liable
because the health care is admnistered to the conservatee

wi t hout the conservatee s consent. For the purposes of this
subdi vision, ‘health care’ and ‘health care decision’ have the
meani ngs provided in Sections 4615 and 4617, respectively.

.7 (Stats. 1999, ch. 658, § 12.)

41 Section 4665 provides in part: “Except as otherw se
provi ded by statute: [f] (a) On and after July 1, 2000, this
division applies to all advance health care directives,

[ Conti nued]
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Code]) giving a July 1, 2000, effective date for a certain

di vi si on, which does not include section 2355 but does include
definitions of health care and health care decisions (88 4615,
4617) which are nmentioned in the new version of section 2355.
(Stats. 1999, ch. 658, 88 12, 39 [adding § 4617].) Although
the transitional provision does not specify section 2355, we
conclude the July 1, 2000, date also applies to section 2355,
because section 2355 refers to sections 4615 and 4617, which
do not go into effect until July 1, 2000. Moreover, the
Legi sl ati ve Counsel’s Digest indicates the bill becones
operative July 1, 2000.

Since our conclusions regarding the pre-1999 statute w ||
lead to remand, and the new | egi sl ati on may beconme an issue
for Robert, we will comrent on the new |l egislation for the
gui dance of the parties and in the interests of judicial

econony.

i ncluding, but not limted to, durable powers of attorney for
heal th care and decl arati ons under the Natural Death Act
regardl ess of whether they were given or executed before, on,
or after July 1, 2000. [Y] (b) This division applies to al
proceedi ngs concerni ng advance health care directives
comenced on or after July 1, 2000. [9Y] (c) This division
applies to all proceedings concerning witten advance health
care directives commenced before July 1, 2000, unless the
court determ nes that application of a particular provision of
this division would substantially interfere with the effective
conduct of the proceedings or the rights of the parties rights
and other interested persons, in which case the particul ar
provi sion of this division does not apply and prior |aw
applies. . . .7
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The new | egislation repeals prior provisions concerning
advance directives and durable powers of attorney for health
care decisions, and replaces themw th uniformrules
applicable to both. (Legis. Counsel’s Dig., Assem Bill No.
891, Stats. 1999, ch. 658.) The new |legislation also revises
section 2355 to conform (lbid.) New section 2355 stil
gi ves the conservator “exclusive authority,” still requires
the conservator to determ ne whether treatnent is necessary in
good faith based on medical advice, and still allows the
conservator to act over the conservatee’s objections. (Stats.
1999, ch. 658, 8§ 12.) The new revision specifies that “health
care decision” includes the wi thholding or wthdrawal of
artificial hydration and nutrition. (Stats. 1999, ch. 658, 88§
12, 39 [ 8§ 4617].) The new revision also adds a direction that
t he conservator make his or her decision “in accordance with
t he conservatee’s individual health care instructions, if any,
and other wi shes to the extent known to the conservator.

Ot herwi se, the conservator shall make the decision in
accordance with the conservator’s determ nation of the
conservatee’s best interests. In determ ning the
conservatee’'s best interest, the conservator shall consider
t he conservatee’s personal values to the extent known to the
conservator.” (Stats. 1999, ch. 658, § 12.)

Thus, the 1999 anmendnment to section 2355 nmkes it even
nore clear that section 2355 is intended to apply to the

wi t hhol ding of artificial nutrition/hydration froma
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conservatee who | acks capacity to make his own health care
deci si ons.

Appel l ants cite a comment by the bill’s sponsor, the
California Law Revi sion Conmm ssion, that the evidentiary
standard applicable to section 2355 is preponderance of the
evi dence, not clear and convincing evidence. (See WIcox v.
Birtwhistle (1999) 21 Cal.4th 973, 980 [reports of conm ssions
whi ch have proposed statutes that are subsequently adopted are
entitled to substantial weight in construing the statutes].)
However, as we have discussed ante, constitutional
consi derations may conpel a clear and convincing evidence
standard despite the Legislature s view

Appel | ants argue the new anendnment to section 2355 is
consistent with Drabick. W agree, with one exception

As we have noted, the new statute mandates that the
conservator shall make health care decisions “in accordance
with the conservatee’ s individual health care instructions, if
any, and other wi shes to the extent known to the conservator.”
(8 2355, italics added.) This |anguage places greater
enphasis on the wi shes of the conservatee than does the
cal cul us approved in Drabick, but only to the extent that
t hose wi shes are actually known to the conservator.

In the initial respondents’ brief on appeal, Florence
argues the new | egislation supports her position because
section 2355 was anended “to nmake clear” that the statute
covers the withholding of |ife-sustaining treatnment.

According to Florence, this means that up until now, section
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2355 did not include the wi thholding of |ife-sustaining
treatnment, because otherw se there would be no need for the
amendnment. We disagree. Florence cites nothing in the
| egislative history indicating an intent to change rather than
clarify the law as it had already been judicially construed.
I n any event, while the new 1999 | egislation reinforces our
concl usi on, even w thout considering the new | egislation, we
conclude a conservator’s powers include the w thhol di ng of
artificial nutrition/hydration of a conservatee who | acks the
capacity to make his own health care decisions.

We conclude the 1999 | egi slation does not affect the
out conme of this appeal.

VI, Concl usi ons

The trial court properly placed the burden of producing
evi dence on Rose and properly applied a clear and convinci ng
evi dence standard. However, the court erred in requiring Rose
to prove that Robert, while conpetent, expressed a desire to
die in the circunstances and in substituting its own judgnent
concerni ng Robert’s best interests rather than nerely
det erm ni ng whet her Rose had taken Robert’s best interests
into consideration and had satisfied the other substantive
st andards we describe ante. Accordingly reversal is required.

VIIl. Remand

Appel | ants ask that we direct entry of judgnent in their
favor, rather than remand to case for further proceedings,
pursuant to Code of Civil Procedure section 43 (review ng

court may direct entry of judgnent) and Code of Civil
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Procedure section 909 (review ng court may nake factua
det erm nations).

However, as indicated, Code of Civil Procedure section
631. 8 expressly states that a section 631.8 notion does not
wai ve the noving party’s “right to offer evidence in support
of his defense or in rebuttal in the event the notion is not
granted . . . .” \Where the grant of a Code of Civil Procedure
section 631.8 notion is being reversed on appeal, “the
situation is the sane as if the notion had not been granted.
[Citations.] Accordingly, defendants are entitled to present
evidence in support of their defense or in rebuttal.”
(Pinsker v. Pacific Coast Soc. of Orthodontists, supra, 1
Cal .3d at p. 167.) Thus, appellants are incorrect in their
claim (unsupported by any authority) that respondents have
wai ved the right to put on evidence by failing to informthe
probate court that they had evidence. Also, Pinsker nakes
clear that reversal does not require starting the trial or
hearing all over again; in the discretion of the trial court,
it can be picked up where it left off.

Appel l ants cite no apposite authority for depriving
respondents of their right to present a defense. That
respondents had the right to cross-exam ne Rose and
appel l ants’ other w tnesses does not nmean they put on their
entire case-in-chief during cross-exam nation. Appellants are
obvi ously incorrect in their assertion that respondents coul d

have i ntroduced any evidence they wi shed, in order to inpeach
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Rose. They could not do so, because it was not yet their
turn. Respondents should be allowed to present their case.

We conclude it is not appropriate for this court to
direct entry of judgment in favor of appellants.

DI SPOSI TI ON

The judgnment is reversed and the matter is remanded to
the trial court for further proceedings consistent with this
opi nion. Appellants shall recover their costs on appeal.
(See rule 26(a), Cal. Rules of Court.)

(CERTI FI ED FOR PARTI AL PUBLI CATI ON.)

SI Ms

We concur:

SCOTLAND , P.J.

MORRI SON
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